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DETAILS OF THE HEARING AND REPRESENTATION 

1. This is the arbitration award in the unfair dismissal dispute referred by the employee party, 

Ashley Smith hereinafter referred to as the “Applicant”, against the employer party, Consol 

Glass (Pty) Ltd, referred to as the “Respondent”.  

2. The arbitration hearing was convened on 12 March 2015 at the offices of the National 

Bargaining Council for the Road Freight Industry (NBCRFI) in Cape Town, to consider the 

substantive fairness of the Applicant’s dismissal.   

3. The Applicant was present and represented by Mr Michael Helu, the union official for General 

Industrial Workers Union of South Africa “GIWUSA”, a trade union duly registered in 

accordance with the Labour Relations Act 66 of 1995 herein referred to as the “ACT”. The 

Respondent was represented by its Employee Relations Manager, Mr Faiz Davids.   

4. The Respondent submitted a bundle of documents into evidence; he called no witness, but took 

the stand and testified under oath. The Applicant submitted no bundle of documents; he also 

called no witness, but took the stand and testifies under oath.     

5. Although the matter was set-down for an arbitration hearing, the parties have attempted 

conciliation of the dispute, but failed to resolve, upon which we immediately proceeded with the 

arbitration process.  

6. The parties were directed to submit closing argument in writing within seven (7) days from the 

final date of the arbitration hearing. Closing argument was therefore due for submission on 19 

March 2015, and the Case Management System was accordingly updated. 

7. The hearing was conducted in English, and a full explanation of the proceedings was provided 

to the parties. Hand written notes were kept and the proceedings were digitally recorded. 

 

ISSUE IN DISPUTE 

8. I have to decide whether the Applicant’s dismissal was substantively fair and if so found 

whether the sanction of dismissal was appropriate. Procedural fairness is not in dispute. 

 

BACKGROUND TO THE DISPUTE 

9. The Respondent’s operations entail making of different shapes and sizes of glass bottles in the 

commercial market in and outside of the country. The Respondent employs plus minus 440 
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employees. The Applicant commenced employment on 25 April 2010. He was dismissed for 

misconduct on 25 July 2014 after a disciplinary enquiry. At the time of his dismissal, the 

Applicant has occupied the position of Fitter in the Machine Repair Department earning R4, 

366. 74 per week calculated at R103. 97 per hour, multiplied by 42 hours per week. 

 

10. The Applicant was, charged for, found guilty of and dismissed for “Disobeying a reasonable 

instruction”. The Applicant seeks retrospective reinstatement if his dismissal was found to be 

substantively unfair. The parties have agreed to the following common cause issues:  

• The Applicant was given a reasonable instruction, (to work overtime) which he 

persistently refused to carry out. 

• The Applicant has raised a question of law and provisions of the employment contract 

in relation to working overtime. 

 

SUMMARY OF EVIDENCE AND ARGUMENT 

THE RESPONDENT’S EVIDENCE 

11. Mr Faiz Davids “Davids” testified under oath as follows: He confirms that the substantive 

issues are not disputed. The incident which gave rise to the Applicant’s dismissal was his 

persistent refusal to obey reasonable and lawful instructions, and the Applicant’s 

misinterpretation of the workplace rule in understanding that he is not obliged to work overtime. 

During the 2012 restructuring process undergone by the Respondent, the Applicant was offered 

a position as a fitter in the Machine Repair department as part of its preventative measures to 

downsizing. During this down size exercise, many things have changed, including the rules 

which were accepted by the Applicant.  

12. Upon the Applicant’s redeployment into the Machine Repair department, it was explained to 

him, that once he has settled in, he was going to join the “Reaction Team” which was 

established by the workers for the purpose of ensuring that job changes happens without 

disrupting production processes, and also to stabilize the department where such interventions 

was required. The work of the reaction team kicks in after hours as such are regarded as 

overtime, which was not a normal or ordinary overtime but it frequently happens at odd times. 

However, this overtime is planned ahead, scheduled and communicated in advance so as to 

give team members the opportunity to make alternative arrangements at their homes for when 

they were required to work overtime. Davids testified that the Applicant was on numerous 
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occasions required to work reaction (over time) but he persistently refused to carry out this 

lawful instruction. He said that every time when the Applicant was asked to work overtime, he 

would refuse, saying that he was advised that he was not obliged to work overtime in the 

absence of a signed agreement between the Respondent and him. The Applicant referred to 

Section 10 (5) of the Basic Conditions of Employment Act, 75 of 1997 (BCEA), saying that he 

was covered by the provisions of the BCEA. Davids testified that the Applicant’s persistent 

refusal to work overtime has resulted in “operational hick-ups”, because it would negatively 

impact on the team’s performance if one team member was not in attendance.  

13. Apart from the many informal discussions they had with the Applicant, the Applicant was issued 

with written warnings, including a final written warning for his refusal to work overtime as 

instructed. These were for 19 March 2014; 20 March 2014 and 29 April 2014 and he was finally 

dismissed on 14 July 2014 following an incident of insubordination happening on 23 May 2014. 

Davids said that after the Applicant was issued with a final written warning for his refusal, he 

referred an unfair labour practice dispute to the Bargaining Council during which the Applicant 

was requested to comply with the instruction until the dispute was dealt with. Subsequent to the 

Applicant being issued with a final written warning, the Applicant continued to refuse the 

instruction which ultimately led to his dismissal.  

14. Davids testified further that people have spoken to the Applicant on different occasions trying to 

convince him to comply with management’s instruction, but he continued to refuse. The 

Applicant maintained that he was not obliged to work overtime and refers to the provisions of 

the BCEA. Davids said that they took note of the provisions of section 10 (5) of the BCEA, 

however, there is an internal document (policy) stating that “the employee would from time to 

time be required to work overtime”. He therefore regards this as an operational requirement. 

The Applicant is aware of this document and as such accepted it when he joined the 

department, in particular, reaction team. He said that the Respondent have explored every 

available avenues in trying to convince the Applicant to comply with the instruction, i.e. the 

unions, human resource managers, departmental heads etc. to talk sense into the Applicant, 

but to no avail. Davids referred to pages 68 and 72 of the bundle of documents; these are the 

letters of appointment, the old (before 2012) and the one that came into effect after his 

redeployment. Unlike the old letter of appointment, the new appointment letter states that “from 

time to time, overtime would be required”. These terms were accepted by the Applicant. 

15. Davids testified that the Respondent’s Disciplinary Matrix serves as a guideline and before 

implementing the proposed sanctions; all the important and relevant factors and circumstances 
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must be taken into consideration. He stated that progressive discipline had been applied to the 

Applicant and it clearly did not have the desired outcome to the Applicant’s future conduct. He 

testified that Section 10 (5) of the BCEA makes reference to an agreement that must be 

concluded by the parties every twelve (12) months to compel employees to work overtime. He 

said that the Respondent does not conclude twelve month employment contracts with the 

employees, but offered permanent employment contracts as it is more practical to do so. In 

terms of these permanent employment contracts, employees are from time to time required to 

work overtime. He said that it was not necessary to conclude another employment contract after 

twelve months because nothing has changed as far as the Applicant’s employment status was 

concerned. He testified that the Applicant committed himself to work overtime and he has 

signed the employment contract stating that he would work overtime when so required. The 

Applicant’s persistent refusal of a reasonable instruction makes the offence serious that it 

justifies the dismissal as there are plus minus 440 other employees to consider. When the 

Applicant was redeployed in the Machine Repair department, there was already a reaction 

team, and the Applicant accepted the conditions of the position at the commencement of the 

post. Reaction team responsibilities and conditions were discussed and accepted by the 

Applicant without any objection being raised. The Applicant’s persistent refusal to carry out the 

instructions has reached a point whereby the Respondent would no longer tolerate such 

behaviour. 

THE APPLICANT’S EVIDENCE 

16. The Applicant confirmed that he had been dismissed for his refusal to obey an instruction. He 

also confirms that he had raised a question of law in relation to working overtime or reaction as 

they use to call it. The Applicant disputed to have received a written warning for refusing an 

instruction on 20 March 2014 as he had submitted a medical certificate for his absence for this 

day, however; but acknowledged warnings dated 19 March 2014 and 29 March 2014 which 

includes the final written warning. The Applicant also disputed having committed the same 

offense on 23 May 2014 which has subsequently led to his dismissal. The Applicant testified that 

after his move to the Machine Repair department, he had been tasked to amongst other things, 

work reaction (over time). He complied with all the instructions until he came to realise that he 

was not obliged to work the required overtime as there was no agreement in place in line with 

section 10 (5) of the BCEA. He said that in terms of this provision of the BCEA, the employer 

should enter into an agreement to work overtime to be renewed every twelve months. Since there 

was no such agreement in place, he was not compelled to work overtime. He acknowledged that 
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there were some discussions with him in which he was requested to work overtime, but he 

refused for the reasons stated above, and he was issued with warnings which include the final 

written warning. He said that at times he did work overtime, but he acknowledged that he did not 

work reaction. He explains that ordinary overtime is merely in excess of his normal hours; 

however, the reaction happens in awkward time although these were planned over time. He 

testified that when he was asked to work reaction, he refused at which point he has raised his 

issues. Management would not consider his issues from which point onwards he stood his ground 

and maintained this position whenever he was requested to work reaction. 

 

17. The Applicant said that he never refused to work overtime, but he refused to work reaction and 

reaction team members were not paid a standby allowance as in the case of the ordinary 

overtime he had worked. Standby allowances are regulated by the Substantive Collective Main 

Agreement for the Glass Industry, and the Respondent did not comply with the provisions of the 

Collective Main Agreement. The Applicant confirmed that the reaction over time was planned and 

communicated with team members in advance. He is of the view that when he refused to opt for 

the option offered to him to continue to work reaction while the dispute was pending, the 

Respondent could also have waited for the outcome of the dispute resolution process; instead 

they tried to enforce overtime on him. He said that he maintained this position of not being 

obliged to work overtime because from past experience the Respondent would unnecessarily 

prolong the disciplinary process, and by so doing, management was buying more time so as to 

enforce the overtime.  Had he followed this option, he forsaw the process being delayed. The 

Applicant testified that when he started working in the department, it was explained to him that 

reaction normally took place once every six weeks. He agreed to work reaction, but during the 

process was told by a friend that overtime may not be enforced on him in the absence of an 

agreement between himself and the Respondent which agreement are revisited every twelve 

months.  

 

18. During cross examination it was explained to the Applicant the difference between Reaction and 

Standby. Standby allowance as per the Collective Main Agreement, it was explained, was 

payable when an employee was called from home as a backup to assist whenever needed, in 

other words, these are unplanned, whereas Reaction is scheduled and communicated well in 

advance for which an ordinary overtime was paid. The Applicant agreed to this proposition. He 

said, however, when for some or other reason, he could not work reaction time, he was told to 

arrange for a substitute which he feels was not his responsibility. He testified that at times he 
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would make alternative arrangements, but people point blankly refused to stand in for him. It was 

put to him that it was because of his attitude that people were not amenable to stand in for him. 

The Applicant responded that they did not agree to stand in for him because he was earning 

more than them. The Applicant conceded that reaction was an operational necessity which 

requires team members to work overtime. However, he maintained that overtime was not an 

obligation in the absence of an agreement. The Applicant further testified that he was not aware 

of any team member that has an agreement in place to compel them to work reaction or overtime, 

however; he was not concerned with other team members but himself. He said he also did speak 

to the shop steward about this provision of the law, but the shop steward was not aware of the 

law regulating compulsory overtime. He was not aware whether the shop stewards have 

discussed the matter at their monthly meetings; he however took it upon himself to raise the issue 

with management, but with no success. The Applicant conceded that he had been spoken to by 

many people, including the shop steward and the Section head to convince him to comply with 

the instruction, but that he still maintains his position not to work compulsory overtime if the 

agreement was not in place.  

 

19. The Applicant was further confronted with the question as to whether his position was that the 

company may do as they want, and he would do what is necessary to put his point across. The 

Applicant conceded that he did say these words. The Applicant was also asked the question 

whether he would have worked on 20 March 2014 if he had not submitted a medical certificate, 

he conceded that he would still not have worked as he maintains his position. The Applicant 

further testified and conceded that he was aware of the risk of losing his work, but that he stood 

his ground not to compel him to work reaction as he was of the view that the Respondent is a 

company that embraces the law. He said that the union did not take the matter up with 

management because the issue was with him only and no other team members.  

 

ANALYSIS OF EVIDENCE AND ARGUMENT 

20. The evidence shows that the Applicant did refuse an instruction on numerous occasions. The 

Applicant’s own evidence shows that apart from informal discussions about his non-compliance, 

he maintained his position not to work reaction, even when such reaction was scheduled; 

planned and well communicated in advance. It is also common cause that the substantive 

issues are not in dispute. I therefore find the Applicant guilty for his refusal to carry out an 

instruction.  
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21. I am now required to determine whether the instruction given to the Applicant, was reasonable 

and lawful. John Grogan, Dismissal, Discrimination and Unfair Labour Practices, Second 

Edition, at page 307 define Insubordination as “having occurred when an employee refuses 

to accept the authority of his/her employer or of a person in a position of authority over the 

employee”. The Applicant knew from inception that he was going to join the reaction team upon 

his redeployment and he also knew what the purpose of establishing the reaction team was. 

The Applicant’s own evidence shows that the conditions and the requirements of being part of 

the reaction team was to perform the tasks of the reaction team for the purpose it has been 

established. The Applicant accepted those conditions by committing his signature to the letter of 

appointment which clearly states that “the employee will from time to time work overtime”. 

In other words the Applicant knew from inception what was required of him. The Applicant was 

warned on numerous occasions to comply with the instruction. These warnings include a final 

written warning indicating that recurrence of the offence may result in his dismissal. The 

Applicant further conceded that he was aware of the risks he took by his persistent refusal to 

work overtime or reaction.  All of the team members complied with the operational need to work 

reaction/overtime except for the Applicant. The Applicant’s behaviour in this regards clearly 

speaks to his deliberate challenging of the authority of management. The Applicant did not 

object to the conditions and or the requirements when he was offered the position as an 

alternative to downsizing. Working overtime as part of the core functions of the reaction team 

has in my view formed part of the conditions of employment and it was therefore not necessary 

to have a special agreement in place especially since reaction only happens once every six 

weeks. I say this especially since it was an operational need to do so, and therefore not 

unreasonable. There is no evidence to suggest that the overtime was forced on the Applicant 

especially since team members were allowed to arrange for substitutes on occasions when they 

were not available to work reaction. The Applicant simply responded that it was not his 

responsibility to arrange for a substitute to stand in for him during the reaction. This clearly 

demonstrates the level of discordance the Applicant displayed. He could simply not work as part 

of the team and his behaviour would not have assisted the team to achieve its goals and 

objectives it has been established for in the first instance. The Applicant’s refusal was persistent 

and deliberate. I do not accept the Applicant’s contention that he did not commit the same 

offense after 29 April 2014. There is no evidence to suggest that the Respondent has framed 

the Applicant or fabricated such case against the Applicant. In this regard, I accept the 

Respondent’s version that the Applicant persistently refused to carry out the instructions even 

beyond receiving the final written warning. Clearly the Applicant appealed the outcome of this 
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disciplinary inquiry that led to his dismissal, and the presiding officer upheld the sanction of 

dismissal. Had there not been an appeal process, I would have concluded differently. What is of 

importance to note is the fact that the Respondent has done everything in its power to bring 

sense to the Applicant, i.e. discussions and other means, but without success. The question 

then remains; where should the Respondent draw the line? All of these attempts did not have 

the desired effect on the Applicant’s future conduct. These attempts make one to conclude that 

a continued employment relationship is virtually impossible. 

22. I do not accept the Applicant’s approached to raising this issue. The Applicant was part of a 

union that clearly enjoys organisational rights at the workplace; it would therefore not have been 

difficult to have raised the issue in an orderly manner. However; requesting the Applicant to 

work overtime, especially since it is planned way in advance is not such a big deal. In view of 

my analysis above, I find the instruction given was reasonable and lawful, especially in light of 

the circumstances within which these reaction groups operates. The Applicant should have 

utilised other avenues to register and channel his complaint, especially in light of its 

reasonableness. Seemingly, the Applicant seeks to dictate to the Respondent how to conduct 

its business which is not the spirit with which the employment relationship was built. Clearly, this 

kind of behaviour had the potential of making a mockery of the Respondent’s rules, especially 

since there are 440 other employees to be managed in the process. I therefore find the 

Applicant’s dismissal to be substantively fair. 

23. Having considered the totality of the circumstances, I see no reason to interfere with the 

Respondent’s decision to dismiss the Applicant. 

24. As to whether the sanction of dismissal was appropriate, I am of the considered view that given 

the circumstances within which the Applicant was required to work overtime, and the level of his 

awareness of the consequences for not acceding to the instructions, the sanction of dismissal 

was appropriate and justified under the circumstances. 

AWARD 

25. I find the dismissal of the Applicant, Ashley Smith by the Respondent, Consol Glass (Pty) Ltd 

to be procedurally and substantively fair. 

26. The Applicant’s application for relief is dismissed. 

 

PANELIST: J.S. Du Plessis 


